Before the G
FEDERAL COMMUNICATIONS COXMISSION FGC 62-612

Vashington 25, D. C. 20527
In ke matter of )
Amendment of Part O, the Cozmission's )
Statenzat of Orgenization, Delegations )
"of fmthority, and Other Inforwation )
to Eplement Pubdblic Law 87-192, FCC )
Reorscnization Act )

. REPOXT AND ORDER
ioqe" 7T-.2 concurring in part and dissenting

)\
i L

s
~t and issuing a statement in which Commissioner
i ,

1. On August 31, 1961, S. 2034, 87th Cong., was signed by
ent and became Public Law 8§7- 192 (75 Stat. 420), The puxpose
is set out im the House Report (No. 723), 87th Cong., lst

The pU“pose of this legislation is to modlfy the
Communications Act of 1934 so that the Federal Commu- |
nications Commission will be able, by making better use
of its owa time and more effective use of its experi-

" enced and technically qualified pexsonnel, to handle
its large workload of adjudication cases with greater
speed and efficiency than is presently possible.

t is hoved and believed that these changes in.the
law will enadle the Commission to devote more of its
time to major matters of policy and planning and to
the more significant adjudication cases -~ primarily
these involving issues of gemeral communications
importance,

See, 21so, S. Rept. No. 576, 87th Cong., lst Sess., p. 5. The Commis-
gion, in the attached appeﬁdlces, has set forth’ the rule changes which
_it believes will best accomplish that purpose. . :

2, Review Board. The crux of the rule chapges is the crea-
tion of a2 new Review Board, as contemplated by Public Law 87-192, That
Boaxd will consist of mot less than three experienced Commission em=-
ployeass, who will be designated by the Commission dnd will continue
to serve indefinitely. The.Board will be responsible only to the
2, but the Commission will not discuss the mexits of any matter

before the Board with the Board or any of its members,

Tnterlocutorv watters. We have authorized the Review
rigiz L action on the folilowing .intexlocutory matters
revizt.ly acted upon by the Commission, the Motions Commissioner, or
: ¢f Heaxing E;au er (see section 0,207(b)):
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BACKGROUND

i. Introduction. Oa AUOUSL 31, 1961, the Commission was authorized
by law to delegate review runctloﬂs in cases of adjudication to a board con-
sisting of thre re ~ 3 emplo .1/ Prior to this time, the
Commissioz was required by law to review all initial decisions where exceptions
were filed and to hear oral argument upon request. The purpose of this law
was ;g_eA,eulLe the disposition of adjudicator y cases and to make it possible
‘for members of the Commission to devote more of their time to major matters
‘of policy and planning and to the more significant adjudicakayy cases, primarily

those invalving issues of general communications importance.2/ |On June 6, 1962,
‘the Commission adopted regulations establishing a Review BoZrd and prescrlblng
its functions and the procedures under which it would operate, 3/ On June 8,
1952, the Commission announced the appointment of four highly quallfled senlor
yees as members of the Review Board 4/ and, on August 1, 1962, the Board
functioning.

2, 1In late 1963 and early 1964, the Commission entered into a gen-
erzl review of the Board's activities and the regulations uader which it was
overating. ‘The basic structure of the Board and the procedures were found to
vz worked out very well. In-view of the benefits which had been achieved,
e authority of the Boar d was substantially enlarged.5/ On November 5, 1964,
e Commission announced the appointment of an additional Board member to
st it with its new responsibilities.§/ The Board is now composed of five
s amd a staff of 26, which includes 14 lawyers, 2 engineers and 10

-

1/ bdbll» Law 87~ 192 August 31, 1901 75 Stat 420, See 47 U.S.C. 155 (d).

. 2/ E.R. Qﬂp No. 723, 87th Cong., lst. Sess., July 17, 1961, at p. 1. See
’ al 0 S. Rep. No. 57o 87th Cong., lst Sess., July 19 1961, at P. 5.

3/. FCC 62-612, 27 F.R. 5671, June 14 1962; FCC 62-613, 27 F.R. 5660, June 14,
1962, Copies of these docume1ts are attached to this Report

"L/ The Public Notice announcing their appointments is attached. The four mem-
izsally appointed are still serving. Among them, they now have served
Commission for a total of 82 years.

5/ FCC 64-399, 29 F.R. 6441, May 16, 1964, A copy of this document is attached.

&/ The Public Notice anncuncing her appointment is attached. The new respon-
ibilities given to the Board are discussed in para, 6. '
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3. Strucfure of the Review Board. As a matter of law, the Review

Board is.composed of tn“ee ox more employees," who '"shall b& qualified, by
reason of their tralnlng, cxperience, and competence' to perform review
functions in cases of adjudication, They may perform no duties inconsistenp‘
-with such review functions. They must be "assigned to cases in rotation so
far as practicable and shall not be responsible to or subject to the supervi-
sion or direction of any officer, employee, or agent engaged in the performance
of iavestigative or prosecuting functions for any agency."7/ Under the Com-
mission's rules, members of the Board are designated by the Commission, serve
‘indefinitely on a full-time basis, and are responsible only to the Commission,
Neither the Commission nor any of its members discuss the merits of any matter
peading before the Board with the Board orxr any of its members. &7 CFR O, 361(e)
. The members of the Board, moreover, are fully subject to the separation of

. funection requirements of the Admlnlseratlve Procedure Act and the Communica-
: tioas Act. These provisions assure the independence of the Board and the

" integrity of its decisions. Indeed we believe that the Board is in the best
possible position in this respect, since it deals only with adjudicative hear-
ing functions and therefore has no occasion to enter into the discussion of
policy problems with industry representatives or with Commission personnel,

4, Authorley of the Review Board. The Review Board has no respon-
s~b111ty for the formulation of general communications policy. It exercises
authority only in adjudicatory hearing cases,8/ It is required to decide all
" matters coning before it within the scope of existing law, regulation,
precedent and policies; and cases involving novel ox 1mportant issues of law
or policy are reviewed by the Commission rather than the Boaxrd. 47 CFR 0.361
(b), (c) and (d). But in spite of these limitations, by far the greater portion
of the Commission's work load in this area is carried by the Board. Experience
has cemonstrated that most adjudicatory hearing cases do not involve novel or
important issues of law or policy;9/ and in these cases, the Board performs all
of the functions previously performed by ‘the Commission.

5. The work of the Review Board may be conveniently d1v1ded into
three categories: (1) the review of initial decisions issued by hearing

2/ 47 u.s.c. 155 (d) (1) and (8). It is therein further provided that, "Such
. employees shall be in a grade classification or salary level commensurate with
their important duties, and in no event less than the grade classification or
salary leval of the employee or eﬂployees whose actions are to be reviewed."

-8/ Under §0 365(a)- and (¢) of the Rules and Regulations 47 CFR 0. 365 (a) and
(c), the Board may exercise authority in "mixed adjudicative and rule making
proceedings” in the common carrier field.

ng' It should be emphasized tha;'many of the cases decided by the Board are of
great importance to the principals, that they involve complex and lengthy re-
cords, and that they are vigorously litigated.
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examiners; (2) the review of interlocutory rulings issued by examiners; and
(32) original action on certain interlocutory matters. - When the Board was
establis¥ed in 1962, it was assigned fun nctions in all of these areas. The
Comnissian reviewed the Board's operations in,1964 and, with the exception of
categoxy {2) above, made extensive changes in the Board s authority. As to
category (3), the Board, .as set up in 1962, had been given a wide variety
of origizal lnterlocutory matters to act up01 (e.g., petitions to intervene,
petitions to cismiss an application). The Commission concluded in its 1964
"review tkat an adequate body of precedent had been established in this area,
_that the hearing examiner could dispose of interlocutory matters more exped-
itiously than the Board, and therefore that responsibility for original action
on such imterlocutory matters should be -assigned in large part to the hearing
examiners, with review by the Board. The Board retained original authority
- over only two matters, in which the ruling usually affects the case as a whole
(i.e., patitions to amend the issues upon which the case was designated for hear-
ing, and joint requests filed by broadcast applicants for the approval of agree-
meats loaking toward the removal of a conflict between their applications). In.
these tws respects, the Commission concluded that uniform rulings are of special’
.importance, and tHat direct Commission review of these rullngs (which Board
“achlon eatails) should be preserved.

. 6. As in the case of interlocutory matters, extensive authority to
review imitial decisions was delegated to the Board in 1962. The Commission,

- however, retained authority to review initial decisions in all television
b*oaucashn‘oceedlnas all revocation, renewal, cease and desist and forfeiture
proceedings 1nvolv1ng broadcast statlons proceedlngc involving the construc-
‘tion of CEass II-A broadcast stations on clear channel frequencies, and pro-
ceedings Involving a license to cover a construction permit in the broadcast
services. The Boarc's success in reviewing the initial decisions assigned to
it(see par. 9, infra), however, led the Commission to conclude in 1964 that _
its authorluy to review 1n1;1a1 decisions should be substantially enlarged. Accord-
ingly, it authorized the Board to review initial decisions of hearing .
examiners in all adjudicative proceedings, except those involving the renewal
or revocarion of a station license in the broadcast or common carrier services.
Thus, nearly all initial decisions of hearing examiners are now reviewed by the
Board, 10f The objective is that all cases involving novel or important issues
of law or policy be reviewed by the Commission and that all other cases be re-
viewed by the Board. :

7. Procedures. The Commission's procedures provide maximum flex-
ibility im determining whether a particular initial decision should be re-
viewed by the Commission or the Board. 11/ Delegations of authority are. made
to the Board either by rule or by order. When a case is designated for hearing
by the Comission, it specifies the issues upon which the case is to be heard.
It may at this tlue determine that novel or important issues are not involved
and may therefore order the Review Board to hear any appeal, even though the

Y

19/ Deiegations of authority made to the Board in 1962 are set forth in FCC-62-
612; see §6.207, as set out in the Appendix thereto, Delegations made in 1964 are
-set forth In FIC 64-399; see §0.365, as set out in the Appendix thereto. The
reasons fer the delegations and the changes therein are fully discussed in the

covering Lacuments.
11/ These procedures also a:
primarily to the review of initial decisions, which entai
L g e ae A whnala L) PR e Lment . 27 AT N

_interlocutory matters, but are applied
ls the final decision .
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case is not one del eoatcd to the Board on a regular basis.12/ It may take the
sama action when exceptions to the initial decision are fiTed. The Commission
wmay, at eny time, direct that any matter pending before the Board be certified
by it to the Commission for decision. Any matter referred to the Boaxrd on a
regular basis or otherwise may be certified by it to the Commission, with a
request that the matter be acted upon by the Commission, if in the Board's judg
ment the matters at issue arve of such a nature as to warrant Commission review

of zay decision which the Board might otherwise have made, Parties to the pro-
c

)

eeding may request the Board to certify a case to the Commission but are not
entitied to make such requests to the Commission. The parties and the Review

" Board can be relied upon to raise the question of Commission review, since they
would naturally be reluctant to litigate or to hear -a case, knowing that there
would have to be a full review of the Board's decision. Flnally, in the un-
likely event that these procedural safeguards fail, the parties may obtain full
Commission review by calling the major issues involved to the Commission's
atteation in an application for review of the Board's decision.

8. Under the law, the Commission is authorized to utilize the Review
oaré in any case of adjudication designated for hearing after August 31, 1961.
£ az initial decision is to be reviewed by the Board, exceptions and supporting
iefs are filed with the Board, which then hears oral argument 13/ and renders
final decision. Except in 1ﬂgerlocutory matters, the Board sits in panels of
ree jone member of the panel signs the Board's opinion and is responsible for
ts preparation. [The Board's decisions have the same force and effect as
decisions of the Commission, except that they are subject to review by the Com-
mission, either on 1fs own initiative or upon_application by any party aggrieved,
The a2pplication for review is a preliminary pleading, comparable to a petition
for cexgiorari, whose purpose is to specify the factors which warrant Commission
consideration of the questions presented.l4/ It may be denied by the Commission
without giving reasons. If the application for review is granted, the parties-
ar2 subsequently afforded an opportunity to file briefs, and may be afforded an
opporitunity to present oral argument, on the merits of the case.l5/ Applica-

o

w)-hﬂmo‘)-ltd
a]

12/ Delegations of authority may be "adopted, amended, or rescinded only by a
vote of a majority of the members of the Commission then holding office." &7
USC 155 (d) (1).

13/ oOral argument is not mandatory but is granted in virtually every case upon
requast. Requests for oral argument on interlocutory matters are ordinarily
-genied, : .

14/ FacLors warranting Commission review are set forth, as follows, at 47 CFR
115(®)(2): (1) The Board's action is in conflict with statute, regulation, case
p;eceueng, or established Commission policy; (2) The action involves a question
of law or policy which has not prevxously been resolved by the Commission; (3)
The zction involves application of a precedent oxr policy which should be overturned
or revised; (4) The action iavolves an erroneous finding as to an important or
.material question of fact; (5) The action involves prejudicial procedural error,

(o]
4}

f

15/ Ia interlocutory matters, the Commission normally disposes of the merits on
the basis of the application for veview and related pleadings; -and applications
for veview accordingly deal with the merits.



